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the financing of this preoposed station?
A No, we do not to finance this station.
Q As I reccollect from yaur depasiticon, that is
because you have percsanal assets tao do that.
Q Thatt's corract.
MR. FRIEDMAN: Your Honor, at this time I

would like to mark for identification as Bott 6, Your
Homor, a document that starts with a letter ta the
secretary of the FCC by Thaomas J. Hutton armd follows a
farm 701 which is5 in itself two pages and thern varicus
exhibits thereta. ‘
(Whereupar, the documenit was
identified és Bott Exhibit Nuﬁber
& for didentification.)
BY MR. FRIEDMAN:

& Ms. Fergusacn, I'd like ta ask vyou ta lacok at
page 2 of +the form 701 ard ask you if that is your
sigriature?

A Yes, it is.

(P Arnd Ms. Fergusorn, was this prepared by you cr
under your directicorm?

A It was prepared by me.

MR. FRIEDMAM: Yaur Hanor, I'd like to mave

that Boatt € into eviderice.

MR. MONAHAN: Your Hornor, this relates ta a

14y
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permit for a station ivi Baker, Cregcon but I'm rnot sure
af the relevarce of it. It's in the reccrd that she has
a permit for this fTacility.

MR. FRIEDMAN: I'm fallowing the pricor
question with some evidernce that is raised in this
document and this is how I would like to deal with it.
She may not bave é reccllection of it and sirnce she says
that she prepared this dcoccumernt she does krniow the facts
in here.

JUDGE LUTON: The questicn is relevarcy. Why
shaould I receive this documént? What's it got to do
with the case? |

MR. FRIEDMAN: It has relevanca to the fact
théf Ms. Ferguson has indicated in just her present
testimorny that she did rct rieed barnk financing and was
going tc use her ocwn assets. If I can make a proffer I
will that there is a statement in here that says she has
charnged her proposal or this application to go from bank
financing to perscnal assets ard 1 want to  krow whether
that has jeapardized her prmposal‘here.

MR. MONAHAN: Ycur Horcor, are we fishing for a
firarncial issue?

MR. FRIEDMAN: I'm really not fishing.
They're very wealthy pecple and 1 assume they can

firnance this but I'm trying to determire what praperty
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is going ta be used. Is it joint property, single
property? The only way I carn get it in is by virtue of
asking her the qguestiorn on this document. It's at pages
4 ard S, Your Honor, starting at the bottom of 4 and
geing on to the mnext page. The questiorn here islwhose
praperty is in this applicatian?r Is it her oar her
husband? We've Qat anternuptial agreemernts and we have
tc reach this conclusion as toa which party is doing
what.

MR.  MONARHAN: BRut, -Your Hormory,  this s
statements regarding fihanciﬂg invelving the
construction of a power line for a staticn in Raker,
Oregorn.

MR. FRIEDMAN: kell, I think it's mare thgn
that, ﬂr. Mcowviahar.

MR. MONAHAN: This says " A revised finarcing
proposing contemplativg additiconal fimancing for the
power line was filed at Twin Falls Bank and Trust in
Twin Falls. "

MR. FRIEDMAN: Read the riext senterce.

MR. MONAHAN: "In early August they dernied the
praposal due ta the projected pay back time resulting
from the increased financing proposal.”

MR. FRIEDMAN: Next paragraph.

JUDGE L UTON: Oh, come aon. Mr. Friedman,

/4G
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please tell me arice agairn the use that yaou expect to
make of 6 focr identificatior.

MR. FRIEDMAN: The questicorn 1is whether the
statements and the actions that have taken place
irnvolving Raker, Oregon  have scomehaw affected her
propasal in Blackfoot and in particular what praoperties
are ricw being affécted.

JUDGE LUTON: Affected how? By the
applicant?’s ability ta afford?

MR. FRIEDMAN: No, Your Hanaor, I'm very
cencerned in this case as 'to whose property, whose
asseté, are being used to build this station. We have
evidence here, we have an antenupfial saying I'm Clare
FE;QUSOh here and there's David Capps there and weire
separate.

JUDGE LUTON: How dces the document help you
determine the answer to your question?

MR. FRIEDMAN: On page IS, Your Honor, it
reflects the fact that mcrtgages cwred by Ms. Fergusaon
and her husband are being released in favar of going
forward to build EBaker, Oregorn where previcusly they
said they were going to use a bark. I want to krnow if
those properties are the same properties that she told
this barnker irn 198% she was gcing ta use for the

Blackfcot applicaticn. Are there other properties
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irvalved arnd we shculc krcw if there are cther joint
properties being used here.

tiR. MONAHAM: I don't believe cshe testified
about properties being pledged ta the bank.

JUDGE LUTON: I didn't hear that either..

MR. FRIEDMAN: She said joint assets, Your
Honor. |

MR. MONAHAN: Well, but nc one said that they
were pledged to here to the bank. You're getting into
the area of barnk financirng.

MR. FRIEDMAN: Na, ;o, I'm nrot. She said tc
the b%nker -

JUDGE LUTON: Why can’t-you ask your quesfion
—— to the daocument.

MR. FRIEDMAN: Well, I ecan't but this is
helpirg me to establish the predicate.

JUDGE LUTON: What predicate?

MR. FRIEDMAN: That there was a change in
plans in Baker that rnaow invalve joint products.

JUDGE LUTON: Try to establish that predicate
through the witriess, why don’t you?

MR. FRIEDMAN: I1'd be glad ta, Your Honcor.

(Whereupcn, off the record at 2:29 for & short

recess. )

EY MR. FRIEDMAN:
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Q Ms. Fergusaony d  you hald a constructiaon
permit for station KCME FM located at Baker, Oregon?

A Yes.

o And did you criginally in cormecticon with that
application expect that the Twin Falls BRank ~waould
finance the carnstructicn?

A Originaily when?

Q Wheri ycu applied for the canstruction permit

=

at Baker which I gather is July or s& af '83.

A They waould have financed ocne of the staticors,
yes. '

Q‘ Ard which station was that?

A Well, either orne at the time, however, may I

say something? It'11 be real fast.
Q Let me ask the questiaons. If yau'll indulge
me Tor a second.

Ms. Fergusacr, doe you recall in response to
questicns in ycur depcosition as to but the certification
that you did and included in your applicaticn was based
upcr the visit ycur husbarnd made to the bank and your
answer beirng "Well, may 1 explain something?" "Sure."”
Ard your respornse to that being, "If we are granted bath
licerises, bath Haker and BElackfoot, I theought it was
important to find cut exactly what we needed to do with

regard ta finarcing and I decided to go ahead and get
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third party financing for HRaker which would absolutely
eliminate any rneed for any finarncing in Blackfoot. Qur
perscnal assets are more than erncugh to harndle that.”
Do ycu recall that response?

A Yes, I dc.

Q Okay. Sc¢ has there ricw come & time when you
decided that in régard tao Baker yau're going to use
Joint property of Clare Ferguscon and David Capps?

A lle have finarncing through a bank in Oregaon.
We did rnot cheose the fiwmaricing through Twin Falls Bank
arnd Trust. '

Q. Dkay. Ard are you gairng ta secure that
financing in Baker with mortgages on  property cwned by

yaﬁ and Mr. Capps?

A Persanally.

Q Excuse me, who personally?

A Us persanally.

Q Okay, sc it's you and Mr. Capps?

A Yes.

Q Is that the same proaperty that you propased to

use for the finarncing of Blackfoot?
MR. MONAHAN: Objectiar. I dan't think
there’'s arny testimorny that she's going to  finarnce

Elackfact,

THE WITNESS: We're nat finarcing Hlackfoot.
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JUDGE LUTON: That is true. Sustained.
MR. FRIEDMAN: I will rephrase.
BY MR. FRIEDMAN:
e In regard to Blackfoot you are going to use
perscnal assets, is that correct?
A Yes.
Q And thcée are personal assets held jointly by
ycu and Mr. Capps?
A Yes.
g Are those the same assets that are going to be

used in carmecticr with HRaker?

A Nce.

Q Okay. Can you tell me what those assets are?
A Casgh.
Q Thank you. I think you, just pricr to this,

told us that you were employed at stations located in
Twin Falls, Idahc.

A That's carrect.

Q Okay. And just sc we have it correct for the
reccrd, those staticorms have the call sigrns KEERP AM and
KEZJ FM, is that correct?

A They're charnged ricow. They're KEZJ AM and FM.

Q Ckay. Very goacod. an who is that station

licericsed ta?

A KSRV, Irc.

/31
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Q And can you tell me wha cwns KSRV, Inc.?
A David Capps and bhis three minor childrern,
Jeff, Andy ard Ewmily Capps. However he scald Twin Falls.
MR. FRIEDMAN: Your Hondr, just again I'd like
to mark for identification as Batt Exhibit Number 7 a
documerit which is the cwrnership Peport for KSRV, Inc.
(Whereupor, the document was
identified as Batt Exhibit Number
7 for identification.)
BY MR. FRIEDMAN:
a Ms. Ferguscr, coulé you lock at the sigrature
blacK ;n the upper right hand corrner of that deocument?
A Yes. |
8 To the best of your knowledgne, is that the

sigrnature of David Capps?

A Yes, it is.

G And that's the same David Capps wha's your
spause?

A Yeé.

MR. FR;EDMQN: Yaur  Honor, 1 wish at this
point to offer intao eviderce this document as Bott 7.

JUDGE LUTON: Any objectian?

MR. FRIEDMAN: Thark ycou, Your Honcr.

JUDGE LUTON: 7 is received.

(Whereupaor, the document marked
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as Bott Exhibit Numb=ar 7 was
received in evidence.)
BY MR. FRIEDMAN:
Q Can you tell me what’s your positicn at the

radic station?

A I'm in sales and promotion.

Q And whaf’s your title?

A Sales asscciate.

Q Okay. Arnd how lowmg have you held that title?
A 1've beer there for € 1/2 years.

Q Sa for the whole ;eriod that vyou've been an

employée of the radic station you'! ve held the title
sales associate? |

A Yes.

Q Ckay. fAnd can ycu tell me is one of your
principal responsibilities to train persarmel at the

station?

A 1 train all the sales pecple.

e Cari you tell me haow many sales pecple there
are?

A We have five right now.

Q Arnd during your Years there, have you had

regularly approximately five emplaoyees in the sales
department?

A Up tc seven.
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Q And how Few?
QV I dar't think we've had lezs than five.
Q In a normal week can you tell me how many
hours you spend on traininng?
A Usually cre full day a week I spend traveling

with sales people and then five haurs or maybe tern max
in additionn to that.
Q Ckay. And your other duties at the station

are in the area of programming, is that correct?

A Yes.

Q Will you tell us ;hat programming duties yau
have?

A 1 develcp the ag programming that  we carryvan
our-QM and aur FM. Over the last four years —-— pardam
me?

G Excuse me. RAgaim you used a phrase that we
should get clear for the reccrd. When ycu say "ag

programming” could you just tell us what ag proagramming

is?
A Agriculture.
Q Okay. I'm scarry if 1 interrupted you.
A Okay. I1've chasern same of the programs that

we carry. We have a full time &g news repaorter and 1
woerk with her on  the programs and 1 help sell mast all

of the programs.
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Q Can vou tell me how maony hours'in youyr average
wark week you spend on that?

A That's much of my sSales job. FProbably about
half of my time, a quarter of my :ime.

Q Okay. Are ycu familia- ith the concept of an

organization chart?
A Yes.
Q And im that chart

that was made for the radic

W

wonld yoeuw veport to if

atat i m?

2] For the most  part I s=port ta the general
manager. '

Q‘ Da yau alsca report to ' 2 sales manager?

A Yes.

Q And that gereral marvzs - is somecrne other than
your spouse?

A That's caorrect.

Q Ms. Ferguson, is it

average wark week is a 30 hcur

A Right now it's a lot
the average, yes.

Q Can you tell me why
time? |

A Well, I'm invalved
thirgs.

Q Is ore aof those

Valr ta say  that your
e o week?
2 tharn that but 30 arn

"ve vnot employed full

a lat af different

¢divferent things vyou'lre
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& Now first of all, if you should receive the
Eleckfcot corstruction permit would you continue ta ride
the 22 horses and raise them?

MR. MONAHAN: Objection, I don't think she's
testified she’'s beern riding 22 horses.

MR. FRIEDMAN: I told you I'm a city bay.

THE NITQESS: That's ckay.

MR. FRIEDMAN: I dan't know fram these horses
thirgs.

THE WITNESG: Moast of them are not rideable
yet anyway. '

BEY MR. FRIEDMAN:

Q I'11 withdraw that. Will you cantivnuwe to ride

hofses?
A Yes, I will.
o Hoaw about how many hours a week doa  you intend

to ride horses?
A Hopefully I can ride on  the week ernds but

scometimes I go for months without riding.

Q And sometimes you ride during the week?
[a] Nci.
Q Okay. Now will you cantinue to be active inm

these groups in Twin Falls?
A New I'm goirng te move to Blackfoot if I get

thie applicatian.
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Q The questicon was: Will vyou conmtinue tao be
active in Twin Falls civic affairs?

2] Ny, I'11 be moving.

Q You internd to withdraw from the civic affairvs
in Blackfoot?

A In Twin Falls.

Q In Twin.Falls. I assume that you'’ll alsc be
invalved with your family. That yaou're not going to
elimiriate that.

A Sure.

Q Let?’s turn for the 'moment too staticr KCME in
Baker,‘ Oregor. That is a construction permit, is it
rict ?

A Yes.

Q And that's in the name of Clare Ferguscri.

A Yes.

Q Are you building that radia station, Ms.

Fergusonr?

A Yes.

e Carn you tell me what the status of the build
is?

A | We're nrot completed yet but we are urnder

canstructicr.
Q Have you ever built a radic station before?

A No, it's pretty interesting.

/SF
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Q This is your first radio station?

A Yes.

Q Wha is in charge of Euilding it?

A Johrn Kelly Carlsarn.

o Please spell his mame for the record.

A K-E-L-L-Y C-A-R-L-5-0-N.

Q Wheo is ﬁr. Carlson?

A He is arn ergineer.

Q Ard are you supervising_Mr. Carlsan?

A ARs much as I can understand.

Q Is ariybody else sup;rvising Mr. Carlsaon?
Q. My husbarnd has helped.

(] Cari you tell me in what respects Mr. Capps.has

heiged irn this supervigicon?

A He's built several radio stations  so he
understands some of the things that are riecessary.

Q In particular what has Mr. Capps dore, to the
best of your knowledge?

A What are you asking?

Q I'11 repeat the questicn. What actions has
Mr. Capps taken in regard to the construction of KCME FM
in Baker, Oregon? |

A In a discussion when HKelly comes to us and

talks with me abocut scmethirg that he rieeds ta do then

Y

David is usually there.
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Q Did Mvr. Capps deciae an the equipment ta be
purchased?

A No, Kelly did.

Q Did HKelly bring that decisiaon as ta the
equipment to you and Mr. Capps?

A Yes.

Q Arid did Mr. Capps have samething tca say about
that?

A There was one point whefe he suggested we lack
for some used equipment that Kelly had faound new.

Q Have you decided Qn.the programming for KCMR?

é For the most part, yes, 1 have.

e Did ycocu make the decisioﬁ alone?

A Yes.

Q Did Mr. Capps participate in that decision?

A Only to the extent that he's my husband arnd we

discuss these things.

Q Did he affer you advice?

A Well, he had scme ideas but we've rejected
those for the most part.

Q Scunds like my wife.

A It wasn’ t that goad after careful
cansideratior.

a Have you selected the perscormel for that radic

staticon?
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A Yes. Scame.

Q Did Mr. Capps participate in that selection?
A Only that he kriew the person.

Q By virtue of that did he recommend the person?
A Da you mears was it his idea?

Q Scaurds gocd. That's a good quastion.

A No, it Qasn’t.

Q Whaose idea was it?k

A vell, I kriew this persocn, tac, and I

approached him first, but with the good graces of David.
Q I see. Arnd did David confirm that this man

was qualified toa do the job?

A Yes, absclutely.

Q Okay. Arid what title will this individqal
hald?

A He'll be a gereral manager.

Q I see. Ms. Fergusan, how many haours a week

are you now spending on this project?

A At the momernt rnot too many, but in mary weeks
up to ten hours a week.

Q Wher the staticn goes orn the air, how many
hours per week do you interd to spend orn it?

A I thirk I can handle, with phare calls, maybe
checkirg in every day or twa days, ard then maybe

getting together certainly quarterly, maybe every sixty

/G0
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days or so.
Q Do you propose to visit that station?
A Maybe every sixty days.
Q I ricted in ycur depasitiorn you indicated your

hbusbard visits the station he owns or the corporation
owns in Ontaric, Oregon ance every other week.

A Yes.

Q Could you tell me why you wouldn't visit that
staticon once every other week in Baker, Oregon?

A Eecause the fellow that I’ve chaosen is really
a strong marnager and I thinL that he’ll do just fire
withcgt me checking o him every twa weeks.

Q Have you ever supervised the marager of any

radia staticn?

A No, I haven't.
Q lLet’s turn ta aur favorite cammunity,
Blackfoot. Can yau tell me how many hours a week you

propose tao work at the Blackfaot station?

A I waould say at least 40.

Q Can you tell wme why, if you were on the
average waorking 30 hours & week in Twin Falls, ycu are
going to work 40 haurs a week in Blackfaot?

MR. MONAHAN: Objection. Are yau arguing with
the witriess abaout that?

MR. FRIEDMAN: Nc, I'm not goaing ta argue.

1G]



10

"

12

13

14

15

16

17

r{

23

24

167

JUDGE LUTON: QOverruled.

THE WITNESS: I'm *a arswer that, is that
carrect? You can't run a radioc staticon working 30 hours
a week. This 30 hour a week job has only been faor the
last six cr eight months. This has been a rnew deal for
me.

EY MR. FRIEDMAN:

) Okay. Ms. Fergusan, do you praopose to mave to
the community of EBlackfoot in the event your applicatian

is pranted?

A Yes, absclutely.
Ql Have you gone dowr there to look at
residences?
. A I have rict loacked specifically at residences,

but I have lacked arcund.

Q Is it your intentiocn to rent an apartment in
Blackfoot?
A No, that has charnged since the depasition. We

will move physically all of us to Rlackfaot.

Q Okay. EBut at the time of youwr depasition,
which was given ori Octocber 7, 1987, yau only intended ta
have an‘apartment there. Is that correct?

A At the time I wasn't free ta discuss the fact

that Twim Falls had beern scald and we had no reason to

|62
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G I see. Arnd 1 gather by that you're telling me
that —-

A KEZJ AM and FM has been scold.

Q Okay. Is Mr. Capps retaining an interest in
the buyer?

A Nc.

Q Sa yau;re telling me that Mr. Capps 1is

prepared ta move with you ta Elackfoot?

A Yes.

Q When was this decision reached?

A Right after the dep;sition.

Q Okay. Would you carrvy that decision even if

you' re not awarded Blackfoot?

A 0f course nat.

Q Cann ycu tell me, te the best of your
kricwledge, what dces Mr. Capps intend to da with the
preceeds of the sale of station KSRV, Irc.?

A I dor't have any idea.

Q Okay. I1s any of that proceeds internded tc be

used ta construct the Elackfoot station?

A Nc.
Q Okay. Now Mr. Capps owns the Twin Falls,
ldaha and the Ontaric, Oregon stations. Is that

corvrect?

A That's correct.
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Q Doaes he have any other interests in any other
radic staticns?
No.
Television stations?
Nce.
Cable televisicon systems?
No.
Newspapers?

No.

¥ D» @ P B 1P O D

Ms. Fergusaon, are you aware of the concept of

*

cammunity property?

Q. Yes, I am.

Q Cari you tell me what your understanding of
th;t is?

A I'm more aware of what it meaﬁs if you were to
divorce.

Q Im really rict interested in divarce. Are you

aware of what it means durirng the marital life time?

A Basically that ycu have a S0-50 cwrnership in
things that you develap in a marriage.

Q Very gcad. To the best of your krnowledge, is

community property operative in the state of Idaho?

A Yes.
Q Ard you and ycur husbard reside in the state
of ldaha.

/G4
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A That's correct.
Q Ms. Fergusorn, at this point I wanmt to tuwn to
that antenuptial agreement.
A All right.
Q Sa if yau'll get it out. Again, I know!you're

going to give us schedule B but  your recollection is
schedule B had the assets that you owned pricr tao the
time you married M. Capps?

A Yes.

Q Car you give me a ball park an the value af
those assets? '

é Nc.

Q If I. said were they less tharn $50,000, would

that be in the ball park?

A Passibly.

Q Less than 257

A Na.

Q Soipossibly betweerr 25 and S07?

A Passibly.

Q Cary you tell me haw old was Mr. Capps at the

time you married him?
A Forty five.
Q And he had childrern from a pricr marriage. Is

that correct?

A That's carrect.
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a Ard so Jdid you?
A Yes.
Q I'd like you to turn to page € it says right
onn the botton. I'd like to read ta you a sentence in
the section 8 there which says, "Notwithstandihg the

provisions of this agreement, bHoth of the parties hereto
shall have the right tc provide for the other party by
will if he or she sa desires." Ms. Ferguson, at the
time you executed this dacumernt, what did you understarnd
that senterce to mean?

A Well, I urnderstocd %hat if we chariged cur mind
later we could amernd this.

Q Fine; tharik you. I'd like you to turn to page
8 of that dacument, again o the top and read ghe
senterice that starts orn the top, "Either party to this
agreement may, by appraopriate written instrument
executed after the effective date of this agreement,
transfer, convey, devise or bequeath any property ta the
cther. Neither party interds ta 1limit cr restrict in
any way the right to receive such transfer, canveyarnce,
devise or bequest from the other party as expressly
stated in this agreement."

I ask vyau, at the time you executed the

document what did you understarnd that to mean?

A Basically the same thing.
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Q I'd like you to turn to
agreement. Just tell me when
yowrself with that.

THE WITNESS: Okay.
BY MR. FRIEDMAN:

Q Ms., Fergusarn, since the

married ta Mr.~ Capps, has any

iderntified in schedule A either been

persanally or into joint cownership?

172

schedule A of that

you've familiarized
time wvoulve been
of this property

trarsferred to your

{(Whereupon, the witress examines the
dacumant.) |
THE WITNESS: Nc.
RY Mﬁ. FRIEDMAN:
Q Okay. Have any of the ascets listed in

schedule R beeri sald sirnce the time?

A Yes, the Clark

the monies from that were split
I don't

Capps. recall the

between four pecple actually.

betweeri David

value of it.

Cocunty property was sald arnd

and Jean

It was split

Q Whe is Jean Capps?

A She is his former wife.

Q Now in the money that David Capps received
from that, have you participated in the use of thase
funds?

A I don®t have the vaguest rcticon what has been
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173
done with those funds.
aQ On the other hand, you can't be certain that
yaou didn’t participate in using those furnds?
A No, I can't.
o Thank you. I think I earlier asked you if ycu

kriew haw the proceeds of thelsale of the Twin Falls
station was going fo be used and I think you ariswered
you didn't kriow. Is that correct?

A That'®s correct.

o But is it possible that those proceeds might
be used for a purpose related‘to the twa of youw, that is
ycu an& your spouse?

A I'm ot  going ta speculéte. I don*t have'any
idea.

Q But ta the best of your krowledge, is there
any prchibiticon on your joinivg in the use of the
proceeds of that sale?

A What do you mean?

Q Do you know, to the best of your kncowledge, is
there any restriction that would prevent, for example,
the monies acquired beirng used to build a home that you
lived in?

MR. MONAHAN: Arern't we speculating here, Your
Harnor? 1I'11 cobject ta that. I mean he's asked several

questicns abaut that.
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